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PETITION FOR REHEARING 
WITH SUGGESTION 
FOR REHEARING EN BANC 


Pursuant to Rule 40(a) of the Federal Rules of Appellate 
Procedure, petitioner Joel Smith respectfully seeks rehearing, 
with suggestion for rehearing en banc , from a decision of a 
panel of this Court ( Hays , Anderson , and Mansfield, C.JJ .) 
rendered on November 8, 1974, reversing an order of the United 
States District Court for the Eastern District of New York 
( Pooling , D.J .) granting a writ of habeas corpus, holding that 
petitioner had failed to exhaust s ate remedies and that his 











claims of constitutional error, the introduction of evidence 
in violation of Bruton v. United States , 391 U.S. 123 (1968), 
and a jury charge violative of due process of law, were with¬ 
out merit. 

As to each of these issues, the decision of the Court 

I 

was incorrect because of misinterpretation of applicable prin¬ 
ciples, and results in a conflict with other decisions of this 
Court. 


I 

The panel decision held that petitioner failed to exhaust 
available state remedies, as required by 28 U.S.C. 52254(b) and 
(c), in that, following Judge Dooling's decision of April 9, 
1974, suggesting that petitioner seek relief in state court on 
the Bruton and jury instruction claims of error, petitioner 
chose the wrong state forum by applying to the Appellate Divi¬ 
sion for rehearing of his original appeal rather than seeking 
a hearing in Supreme Court, pursuant to McKinney's, New York 
Crim. Pro. Law §440.10(1)(h) (the success r to the writ of error 
coram nobis ), and that even if petitioner properly went to the 
Appellate Division, he failed to apply to the New York Court 
of Appeals for leave to appeal from the Appellate Division's 
denial of relief. This rulincr is clearly erroneous. 

Notwithstanding decisions of this Court holding that coram 
nobis relief is the preferred method for raising a Bruton issue 
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in New York State courts (see, e.g ., United States ex rel . 
sloan • McMann , 415 F.2d 275 (2d Cir. 1969)), petitioner, with¬ 
out assistance of counsel at the time, did obtain a legitimate 
decision on the merits of his constitutional claims from the 
Appellate Division. The Appellate Division treated petitioner's 
motion for reargument, made pursuant to McKinney's, New York 
Crim. Pro. Law §470.15(1), as a proper claim for relief, and 
denied petitioner's claims on the merits, asserting that they 
had considered all the issues: 

... With due respect to any view which the 
United States District Court may have, this 
court has considered all the issues on this 
motion and the predicate appeal. We adhere 
to our position after reconsideration and 
trust that the Federal court will likewise 
respect the autonomous jurisdiction of this 
court over the subject matter of the appeal. 

Order of the Appellate Divi¬ 
sion, Second Judicial Depart¬ 
ment, July 2, 1974. 

This decision establishes that the state courts had a full op¬ 
portunity to consider, and did consider, petitioner's claims, 
which is all that is required by the doctrine of "exhaustion." 
Picard v. Conner , 404 U.S. 270, 275 (1971); Parr v. Burford , 

339 U.S. 200, 204-211 (1950). Moreover, even the panel deci¬ 
sion recognized that the Appellate Division's decision on the 
merits might well have foreclosed the State Supreme Court from 
reviewing petitioner's claims: 

Although N.Y.C.P.L. §440.10 (1) (h) (McKin¬ 
ney 1971), the successor to the writ of error 
coram nobis , normally provides an adequate 
post-conviction procedure to adjudicate pre- 
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viously unconsidered constitutional claims, 
we are uncertain in this case whether the 
Appellate Division's statement accompanying 
its denial of petitioner's motion to reargue 
that "it has considered all the issues on 
this motion and the predicate appeal" would 
be viewed by lower state courts as a "deter¬ 
mination on the merits by New York state 
courts upon direct appeal from the judgment 
of conviction," in which the lower court 
would be required to deny a §440.10 motion. 

N.Y.C.P.L. §440.10(2)(a) (McKinney 1971). 

In addition, even were it held that the 
merits of petitioner's constitutional chal¬ 
lenges were not determined on appeal, fur¬ 
ther state court review of the charge to 
the jury may be foreclosed since under 
N.Y.C.P.L. §440.10(2)(c) a motion to vacate 
a judgment must be denied where sufficient 
facts appear in the record to have permitted 
adequate appellate review of an issue and 
the issue was nevertheless not raised on 
appeal. See United States ex rel. Lesson v. 

Damon , 496 F.2d 718, 720 (2d Cir. 1974). 

United States ex rel. Smith 
v. Montanye , No. 74-2158 , 
slip opinion 353, 359-360 
fn. (2d Cir., November 8, 
1974). 

As this Court recently noted, a decision on the merits of 

constitutional claims had from even an improper state court 

forum suffices to satisfy exhaustion: 

... "Invocation of an improper remedy will 
suffice as an exhaustion only on a clear in¬ 
dication that the federal question was con^ 
sidered on the merits." .... 

United States ex rel. Johnson 
v. Vincent, No. 74-1401, slip 
opinion 5889 , 5897 (2d Cir., 
November 8, 1974), quoting 
from United States ex rel. 
Cuomo v. Fay, 257 F.2d 438, 
442 C2d Cir. 1958), cert, 
denied, 358 U.S. 933“TT?59). 
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Here, petitioner's resort to the Appellate Division was legally 
proper, although not preferred. The Appellate Division treated 
petitioner's motion for reargument as procedurally proper, and 
rendered a decision on the merits. Petitioner's constitutional 
claims, therefore, were "fairly presented to the state courts," 
Picard v. Conner, supra, 404 U.S. at 275-276. 


II 


The penal decision held that jury instructions (annexed 
as Exhibit A to this petition) given at petitioner's trial were 
no*: error of a constitutional dimension. This conclusion is 
erroneous, because the charge was not only incorrect on certain 
specific points of law, but also because the trial judge failed 
to instruct the jurors of the elements necessary to establish 
guilt under the State's two theories of guilt. 

Tnese faults were recognized below by Judge Dooling: 

... The jury was not instructed as to what, 
if any, verdict and which, if either, count 
they could find against petitioner if not 
satisfied that he was an active participant 
in the first affray but were satisfied that 
he inflicted two later wounds and were not 
convinced that the wounds he inflicted were 
among the fatal wounds. From Fred Sprinkler's 
testimony the jury miqht have concluded that 
Fred Sprinkler's wounds in the abdomen had 
killed Cross and that the undescribed wounds 
inflicted by petitioner, if he inflicted any 
(for that depended on acceptance of the tes¬ 
timony respecting his alleged admissions) 
were not mortal and did not accelerate death. 

* * * 
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What is lost in the approach of the charge 
is that it gave the jury no opportunity to 
decide that the killing was a grisly mis¬ 
adventure resulting from a senseless irrup¬ 
tion of words in the middle of the drinking 
bout rather than a killing "in the heat of 
passion." 


Memorandum and Order, April 
9, 1974, at 12-13, 16-17. 

The panel decision cites no language from the charge or other 
reasons for reversing Judge Dooling's opinion that the instruc¬ 
tions were violative of due process of law. 


Ill 

The panel decision also reversed Judge Dooling's holding 
that the introduction into evidence of two statements the non¬ 
testifying co-defendant, Leroy Sprinkler, made inculpating 
petitioner was a violation of Bruton v. United States , 391 U.S. 

123 (1968) , as made retroactive by Roberts v. Russell , 392 U.S. 

243 (1968). The panel reasoned that no "devastating risk" was 
present because Sprinkler's statements were corroborated by two 
other witnesses. • This ruling is fallacious because not only 
were Sprinkler's statements of doubtful veracity. Sprinkler 
having much to gain by putting blame on petitioner, but the 
statements of the other two witnesses were of equally question¬ 
able credibility. The other witnesses, Fred Sprinkler, Leroy's 
brother, and Thomas Abrams, Leroy's friend, had great motivation 
for shifting responsibility for the deed from Leroy to petitioner. 

In United States v. Castello , 426 F.2d 905 (2d Cir. 1970), 
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this Court found a violation of Bruton in circumstances vir¬ 
tually identical to those in this case. There, as here, the 
Government's case rested almost exclusively on the testimony 
of co-defendants and other persons of doubtful credibility 
and on an inconclusive connection between the defendant and 
the weapon in question. Not only did this Court find a vio¬ 
lation of Bruton in these circumstances, but distinguished 
the Castello fact situation from that where a defendant makes 
an "interlocking" confession, such as in United States ex rel 
Catanzaro v. Mancusi , 404 F.2d 296, 300 (2d Cir. 1968), which 
case was relied upon by the panel as precedent for reversal 
of Judge Dooling’s decision in this case. 

CONCLUSION 

For the above-stated reasons, the petition should be 
granted and the opinion of the panel of this Court vacated 
and modified. 

Respectfully submitted, 

WILLIAM J. GALLAGHER, ESQ., 

THE LEGAL AID SOCIETY, 

Attorney for Petitioner 
FEDERAL DEFENDER SERVICES UNIT 
509 United States Court House 
Foley Square 

New York, New York 10007 
(212) 732-2971 

WILLIAM EPSTEIN, 

Of Counsel 


November 22, 1974 
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As I oaid, objections were ir.tcrpcsaa. I either 
sustained the cbjcctiev.3 or I overruled then. I 
Clu co advicefly, not fcccauuc of favorlticn to cno 
side aa against the ether, tut I ruled ca 1 did be¬ 
cause in try Judgment, the questions coked by cither 
aldo either complied »rith cr they failed .to comply 
vith tho oatabliohed rulc3 of evidence; and, gshtle- 
non, ua have rules In the conduct of criminal trials 
tho E?.e ;3 as you have In any other function. There¬ 
fore, you are rot to ccr.ccm yourcolvc3 with tho 
reasons that impelled no or motivated no in ruling 
ao 1 did. I was dealir .2 there with quactlor.o of 
lau. You have r.o concern with tho law in this case 
anynoro than I have with tho factual oleo of this 
case. 

Therefore, don’t ccr.sidor the reasons that im¬ 
pelled ro to do it, and you will consider cnl 7 ouch 

% 

evidence ce the Court pcrr..ittcd to get into the record. 
In other words, where a question vaa naked and en ob¬ 
jection wsa interposed, and I sustained the objection, 
there was no answer given. The mere asking of a 
quontlon ia not evidence. Forget, in other words, 
that the question was ever asked, and consider tha ev¬ 
idence here only on the baaie of auch evidence that 
tho Court permitted to got into the record. 
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At tlit* end o: the r.-onlc'j case, and again nt 
the er.a cf the whole cncc, you remember nil tiie 
lavyeri esue up to the bench here. They addressed 
themnelveo te the Court regarding certain legal phases, 
certain legal implications attendant upon the law In¬ 
volved hero. 1 hevo nado ny ruling, nnd In effect 
It io thla. I c^j submitting: to you for your final 
determination the lsouo of the guilt or tho non-guilt 
of these defendants according to law as It will bo 
expounded to you In a few moments. 

You heard referenco made to an indictment. vhat 
In on inOictrvnt? it is en accusation in writing. 

It Is -informative. It tells the defendant what he 

la charged with, the scope, the reason, why ho i 0 In- 

, / . 

dieted, The crime he lo charged with having committed, 
rhio la not proof of the defendants^ guilt. it has 
not whet vc call In law any probative value. it io 
not proof; It Is Just on outline informing the defend¬ 
ants of the nature of the charges against them. In 
other words, it Is the vehicle or tho instrument by• 
which or through which defendants come into court thero 
t-o meet their occusers; in other words, to go to trial. 
Therefore, there Is no Justification In a finding of 
guilt eimply based on the charge hero. Tills Is only 
a cnarge, and you ore to give it no further effect ‘ 




other than whet I have instructed you. 

As they on there, tha defendants ere closed 
xiv-.i, c.icy ere clothed uith a certain an oust or 
protection that the law visits upon then. They ere 
preauned to be Innocent. They etart out with the 
inferenco that they are preauned to be innocent, and 
that preemption runs with then throughout the entire 
trial until you by your verdict should cay otherwise. 
In other words, the law says you are preauned to be 

innocent. v.'hat do-'- i *• -t■» _ , 

c u.. 1. an nsan ln sluj>le laasuaso? 

»<■»' th- J; vhersas In other oomtrlcs . deferent 
X“ = ‘ pr ° V0 hls innoeti.ee, hero a fcfcndant con retain 
^/njs-e, slier t., inarticulate, aa thcco defendants have 
chosen to do. They don't haveto prove anything. 

The prosecution bearp tho reaponsibllity of proving 
their guilt beyond a reasonable doubt, and I win 
L come to that ln Just a cogent. 

me legal pnrascology, tho cxpresolon "beyond a 
reasonable doubt," r.canc what? it i 3 simply this; 
"reasonable" is something which indicates that the 
conclusion or tho opinion which you hold is so-.echi^ 
for which you gave yourself a reason; in other words, 
something founded on reason. Vo, ac rational, C J 
pcopto, act ao WO do beenuno rcoaon suggests to us 
so sans people that our act is a proper act, a sane act. 
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have a doubt regard!m* •« « 

° ln £ w.e defendant *a C ulit for 

W, ’ 1Ct ‘ >OU BlV5 J ’ 0w = 0lf <• «»«. «.d that doubt 
“** ovu-aoto In CM0 

02“ the .absence or lack of nvidcr-e ^ ,, 

-'iccnwc. Such a doubt, 

” ^ ?* »—•««. * --oauon r« havlns, • ' 

• <«bt, »uut to resolved In favor of tho 

defendants. 

a iotnonabj .0 doubt ciuat not be a oub- 

terfugo, 0 pr-text or an o-pi «. 

CaCU ~ c to av °id doing what 

y ° U ° £y ““ Sfer *° f » -W—n. tosh. *. t lo 

* r0a ‘- 0, - r ' bIC °“ bt ' « .-««■ ». a roaeonsble 
a0UU PrCSi " tW ‘^th, for tho defendants 
Of *•«*.. tho protecutton. hut tf e, honest, 

oncclontlous Jurorn, nindful of tho knout, „„d tho ‘ 






COiCWVlty c * thy c '- h that ;;a S administered to ;ou- 

J ' OU MBMbcr * you June, heavenward end 

you swore b.foro tho Alalchty that you were' £ oin 3 

to decide this case cn the basis of evidence end the 
lew. Obviously, If you allow yourselves to be in¬ 
fluenced by considerations of cy B?5 thy or prejudice, 
or any extraneous consideration, you are violating 
tho oath that you took and you arc recreant to your 
duties as Jurors. Therefore hold yourselves to a 
atrict accountability on tho basis of the oath that 
you took, to wit, to decide this ease only and solely 

on the law and on tho evidence as it v:as unfolded in 
this trial. 

Coin- further, Che tera"rcasor.able dqubt" does 
not reaan beyond all peradventure of a doubt; it does 
not Mean beyond every pocslfclo doubt or beyond a 

d0Ubt or a ali £ht <2oubt; it ciaro Just what 
1 aaid a ooraent ago; you hold, the District Attomoy 
to that desreo of proof that tho law holds hiu to, 
no more and no less, and again I rcpcat-to prove the 
defendants guilty beyond a reasonable doubt. 

You cannot expect the prosecutor in any crioinal 
case, contlcnon, to cone into‘n court roca arred with 
a notion picture camera and say , -Cantlcacn, I row 
6h0W y0U ?lctursc P-'-ovc that it lc inpossitle 
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35) 

36) 


in the fl 

roe 

; cu 

tree, which 

they claim v 

in comm 

it ted 

E3 follow 

5 i 

"Ih 

e defendants 

, acting in 

concert 

, and 

each aid! 


ar.d 

abet tiny, ti: 

a other, on 

or abou 

t April 

8th, 1939 

> -■ 

n the County of 

Kir.yo, with 

out a c' 

osifn 

to effect 

dc 

ath 

, in tho hoe 

t of passion 

, struck 

Jo3sc J. Cro 

cs. 

also known ; 

as Jessie J. 

Croc 3 , 

with 

a dar.-arous 

weapon, to wit. 

a dangerous 

knife. 

and 


vlt " their hands, fiats, and booted foet, and thereby 
inflicted clvcra wound'-, upon. Jo ere J. Croce, also 
In:own as Jesi-ie J. Cross, th.rcr.fter, cr.6 on or 
Dbout Api'i.l 8th| Jc3go j # Ci'o^s 

kno:-.-n as Jessie J. Cross, died of raid wounds, said 

net not briny justifiable or c::curablc." Cie next 

* * 

charge is one of assault in tho second decree which, 
they clnin was committed by the defvndent 3 uctir.- 
in concert, and each aiding and abettins the other, 

. ’ i 

on or about April 8th, 1999, in the County of Hines, 
assaulted Jesse J. Crocs, also known as Jessie ‘J. 
Croce, by wilfully and wrongfully vour.fiins and in¬ 
flicting nrievoun bodily hara upon him with thoir 
hands, booted foot, and knife. 

Gentlemen, tho two charges I havo read ere 
Eeparato ar.d distinct crimes. I shall later on. 

In r.y charge, differentiate for you and tell you 
what your considerations will be end what your ccn- 
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oiu&icr.s be. for the tine bein G , we arc not 


coneemc<3 with tnat. 


Lit ub now define and diBCucs tha charge of 


aanolaushtar/ • slaughter in tho fiixt degree. 


and that is what we are concerned with new, ie defined 


ta fellow a: 


’cuch homicide is tcanslaughtcr in the first 


degree when comiwitied without a design to c-.cc* 


death, in the heat of passion, by -cana of a dangerous 


weapon.' 


I have road only tnat portion of the law oc is 


applicable to the charge here, because oho cnargo 


here ia that the crime was conaittcd by Brans of a 


dangerous weapon. 


Therefore, tmnaiaughoer in the first degree io 
coanltted when without a design to effect death,- in 
the heat of pension, by ueana of a.dangerous weapon. 


a hoa.icide cnauos. 


before you take up and consider that, I call 
your attention tc section liU of the Penal Law which 


reads e3 fcllowe; 


*;;* person can be convicted of murder or manslaughter 
unless the death of the person alleged to have been 
Villoa ano tha.fact Of the hilling ly tha defendant 
as alU^J are each estacliahad as independent facts. 


1 
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the former by direct proof, rod ttis latter 
a reasonable doubt. That la Ub.at vc cr.il ir. ltv 
the corpus delicti; that la, the holy of the crino, 
n ot the body of the person/ but the bocy o. the 
criwc. Vo call It in lav the corpus delicti. 

Gentleman, following that reason, that someone 
ia dead is directly proved whenever a dead body is 
found. Its identity as that of the person allied 
to have been hilled is the further fact next to be 
established in the process of investigation, cr.d 
the identity oust be established beyond s reasonable 

doubt. . 

proa the testimony of hr, Reger, '-.'.o performed 

the autopsy, and who testified that he cav: the dead 

nan in the norjua on.the data nen^ienud ~j hla tn, 

that the dead r.nn was identified to him by: t'.rs. Cross 

and by Patrolman Ulocco, there is direct proof hare, 

« 

if you believe it, of the dsuth of Jesse J. Crocs. 

Aa to the hilling by the dcfcr.dar.ta, at; charged, 
proof as to that nay be either circumstantial or dir¬ 
ect, hut it oust be proved by the People beyond a 
reasonable doubt. before theao defendants nay bo 
convicted of nanslaughtor, there must be proof, direct 
proof, that the person who is alleged to have been 
hilled is dead, and either dlrccft or circumstantial 






cvlder.co fchr.t the person who 1? dead In the pcrnon 
alleged to have been hilled. The fact of the killing 
by the defendants oust be shown by direct or clrcun- 

ctantial evidence or by both, and beyond a reasonable 
doubt. 


The prosecution need net prove that there was 
no design to effect death. if you cone to the con¬ 
clusion, gentlemen, that the prosecution has estab¬ 
lished the guilt of the defendants, and the essential 
elements of the crimo of cans laugh ter in the first 
degree beyond a reasonable doubt; that 13 , that the 
death was caused by the use of a dangerous weapon, 
and by a dangerous weapon In this case Is meant fa 

knife, then it will bo your duty to convict them of 
# ✓' ** 
the crime of manslaughter in the first degree. 

If you come to the conclusion that the guilt 
of the defendants has not been proved to your satis¬ 
faction beyond a reasonable doubt as to one or both, 
then you will find such person as to Whom you en¬ 
tertain a reasonable doubt not guilty and convict 
such person regarding whose guilt you are satisfied ; 
beyond a reasonable doubt. 

You will note the charges that the defendants* 
acting In concert, aided and abetted each other. 

Let us rend Section 2 of the Pcr.nl Law, 


which reads 
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thprjjftel' said ci’ oO'no by rr" c» then b..ne3 or»-y 
the* one vl.o kr-yo or wear. the thin:;. 

You till recall I charged you previously on tho 
effect to be given to tho ellcgad admission by the 
defendant. I churned you end Is^nin choree you, 
the otateuent mr.do to the rictrlct Attorney vhich 
they claim to hnvo beer, a cor.fcosior., having Veen 
nade after the coi.Mlsr.ior. of the crime, then nr.d 
there, the binding effect is only on the one who nado 
the statement to the exclusion of the ocher defend¬ 


ant. 


The theory of the case here io, 
tho defendants, and the othnr.i who '*1 
but who are not any louder on trial. 


gentlemen, that 
no wore indicted 
regarding whoso 


» 


guilt I charge you now, ov^n though they are not on 
trial, they wore still o-tl-o participants in tho 
crime, and r.n to their testimony, you rill consider 
It with caution, particularly since there io evidence 
that they do expect some consideration from t.ie 
Court in exchar.ee for the giving of the testimony. 

In cnch instance the plea io to be reduced to a 
lover plea. You will, therefore, acrutinive their 
teotinony very carefully. Au to thoir testimony, 
the law goeo further. i’.n accomplice's testimony 
la not sufficient. It must be corroborated by other 





evidence which t~r. .ir to correct the v’.th 

the corr-.trJ lor. of the crime. You will rov: consider 
apropos of that, r.nd on that score, tho testimony 
of tho witnesses In this ct'o. 

briefly, and I an not coins to review the tes¬ 
timony here. It was done- very cenprehenr.ivcly by 
counsel Tor both side.-.; tho contention of the pros¬ 
ecution, gentlemen, is, briefly, that on April 6th, 
1959# in this county, at a piayeround in a public 
park, vhoro thcoo defendants r.r.d a person rtr.ee' 

Jesse Cross, vho 13 no longer with us, he havin'; 
died as th.o result of an csr.ault comivwod on hit), 

but they were there ell drinking wine when an ar- 

, / 

gupent ensued, i. 3 a result or which, the acts v.hich 

you ere considering now occurred. 

In support of its contention, the prosecution 

called a number of witnesses whoso testimony ybu 

have heard, and I will tell .you row, you are not 

to consider euch testimony as I r.sy touch upon as 

bein&fcorc important than the other testimony in the 

ease; not at all. Your bourdon duty is to consider 

all the ovidenco in tho case, both for and against. 

All tho testimony io to bo considered by you, but 

« 

briefly, in order to assist you, end to bring out 
• what I have referred to as tho contention of the 








,, ^ | «, or tiiO Witn033 

pro.'crutlon, you fcavo t. = t-- 

1 v >. 0 cai <3 that no the re cult of a con- 

v err. at Ion he had with Snith, SRlth lo clloccd to • 
havo sr 4 id to hie/"Uc Juct sensed up a guy." 
prosecution oubalto that to you In tho nature or a /<, * 

confession or admission of guilt. 

. Tho La Pm.* testified that faith 1» 

Mt, presence tech out . knife, ana 1= Prank nleo tes¬ 
tified that Leroy Sprinkler pushed ner.cn and ho el no 
testified that he net) Leroy Sprinkler kick Crocs. , 
Eurrou = h. testified that preO spriiiclor stashed tho . 
Seconded In the reslon of the ctoaoch, end he else 
testified that Leroy cave tho knife to hln, end he 

. - - Y #n»1 Ittiifl-T the 

alto-saw 1*3roy r.aac^ Cro„a. 1 
e .3 it VS3 given here. 

patoctivo Lurnoc testified that Leroy .>pri....ler 
told hln that he hit Crete. «.«•«-• 'alter sold 
that Smith told hln ..hero tho knife had hero throve, 
end that as n reault of such Information, he Reiter, 
and the defendant smith v.cnt there khore the knife 
was recovered. 

Fred sprinkler testified that Faith told hln 
that he had stabbed Crooa twice. Ho also teotified 
that tho defendant Leroy Sprinkler, hio brother, ainply 

puohod hln av:ay. 
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Thc&o ci'o the circumstances. upon which the 
prosecution submits this cr.ro to you. You ore going 
to determino or. the basic of the test irony ir. this 
ease, ccntlcr.cn, vh.ether or not the theory eo I have 
outlined it for you; that ic to nay, the charge that 
the defendants, acting in concert, aidinc and abetting 
one another in the heat of passion, without a design 
to effect the death of the deceased, and I repeat, 
what is meant by that? There is r.o claim or con¬ 
tention hero that the defendants intended to hill. 

If such were present, the choree here v:ould be either 
rurdcr in the first decree or murder' in the second 


decree. 

Thoreforo, thero in no claim that they intended 
to do what they lire charged with doing. The law 
ocyc that if you co anythin*; in the heat of paosion, 
but without a design, without an intent to hill, 
then you nay be guilty of manslaughter in either the 
fi~st or record decree, and the charge hero is 
manslaughter in the firrt degree because they claim 
the killing reculted from the uso of a dangerous 
weapon; that io to pay,, the knife. That ie, briefly, 
the contention of tho prosecution, and thru ci- v C3 70U 
the comprehensive or complete 6tatus or picture of 


;hc whole ease 
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anything to indicate that they were r.utu-.lly con¬ 
cerned in the coninicilon of this set, the or.c *•••..o 
<3id little is Just on Guilty no the ono who did uuch. 

Of cour?o, the r.cro presence of tho defendants 
there, without eayJr.:i or doing something, which you 
DlGht construe to he dene or sold to effectuate their 
common objective; in other wordn, if they were there 
at that tino and they did or said anything which wa3 
intended to cari*y out their objective, then I charge 


you as a natter of law that you nay find that the 
defcndr.nta are guilty under the theory that being 
accomplices, the act of enc binds the other, but I 
repeat, in order to convict thorn, you roust find beyor.d 
a reasonable doubt that they did aid and abet, that 
they were concerned in tho commission of the crice, 
that they did something to carry out their mutuality 
of design or the effect to be given to their act 
roust be such which proven to you beyond a reasonable 
doubt that they v;cro engaged in, that they were pur¬ 
suing a lire of activity which was intended to bring 
about the act which resulted in tho death of the 
deceased. 

If you are satisfied that they did, whether they 
did much, whothor they did ldlttlc, were they there- 
being there alono is not sufficient—but did they 












which led or 



r-ry .-.v.ythinr, did they do anythin:: '■ 

helped to carry out this crimej then I charge you 
that you nay find them Cfuilty of Manslaughter in 


tbs first deerce;- 

Ve have the other charge, assault in the eccond 
Coerce. The defendants are charged with wilfully 
and wrongfully assaulting the deceased Jesse Cross 
fcy the uso of a dangerous weapon which ia liicfcly to 
produce, grievous bodily ham. Toe prosecution must 
eetcblioh beyond a reasonable doubt as to this charge 
of ofrault that tho defendants aoaai'.ltcd Jesse Cross 
with tho rpecific Intent to do hits, bodily ham, and 


that they ucod for thut purpose the h.nlfe 


J.ti o.ue*?- 


-tion. It must also bo shown that the knife in 

« # / 

Question v:ac on instrument or thine vrhJch by its very 
nature or charcctor wee likely to cruse rrievouo bodily 


ham.. • 

Ve speak of intent. Intent, gentleman, lr the 

eocrct ond silent operation of the mind whereby a 
pornon scoks to attain a certain objective, and like 
evory other Dental process or function, intent Is not 
visible to the naked eye. Vo can't open up a man's 


skull and look into his cranium to see what he is 

thinking about, but vs nay Judge his sets elthor by 

•* % 

verbal declarations, *by What ho rays, or you have beard 








v;ords." fo that the renedy of arccrtriinlr.g one's 
intent io not United merely to the exercise of your 
vocal ccrds. You rcy give out with expressions of 
what your intent is by the way you nre conducting 
yourself. In other words, actions opoalt louder than 
words, nnd tho law says that every person io presumed 
to intend tho natural consequences of his act. 

Here you have tho testimony of Er. Roger, and 
I an digressing for a moment in order to differentiate 
between the two charges. They arc two ccparato end 
distinct charges. Er. Huger tootifiod that Cross 
met hln death a 3 tho result of fourteen stab vour.dc. 
Therefore, ir. his opinion—ond he io an expert—the 

death cane about as the result of Cross being stabbed. 

, / 

Here the charge is,-not that there was a stabbing in¬ 
sofar as the assault is concerned, but vilfull and 
dangerous bodily ham was inflicted upon the deceased. < 
Grievous bodily harm is nuch harm which r.ay be char¬ 
acterised by physical pain and suffering, hence ouffer- 
ing that is serious. It is not enough r.erel7 to in¬ 
jure, even if the grievous bodily harm results; rather, 
it io essential that intent to inflict tho hers be 
present. 

Gentlemen, the two charges, as Z have alrcrdy in— 
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cicr.tc'l, ere separate and uictlnct, requiring different 
degrees of proof, different hindo of proof. Ao to 
the nonolaughtcr, do you find that tncsu deicadenza 
vcrc cr,freed in. Involved in, carrying out their port; 
that they were acting in concert, that each one was 
doing something? Ta5ce the baseball gane, the catcher 
and the pitcher; they' each hr.vo objectives, but with 
ell their concerted action, they produce one result. 

That is why you 3 ny they wore acting in concert, or 
they vrro aiding and nbcttln,: each other. If you find 
that on that occasion there two defendants, and the 
others who are not on trial, all of them contributed 
to, by their net or by their rtatemento, or did r.ny- 
thinc which you countrue an having brought about or 
was intended to offectuati the carrying out what they 
were there to do; that ic to flay, r.tabbed tho daccased, 
then I charge you as a natter of law you may find 
both the defendants guilty of the critr.e of canslaugi:.or 
in the firot degree. 

If you have a reasonable doubt regarding the 
guilt of both or one of th> sc defendants, r< carding 
the crlrco of nonolaughter In tho first degree, you 
will then consider whether or not such individual re¬ 
garding vhon you entertain a doubt reopccting the tr.an- 
ulaughtrr charge, is guilty of ascoult in tho cecor.d 





decree. C c.nci'- cr 

rr nlv tr.c I- 1 '- ,T O 

cn»M«=»* sou turn or. 

,,„ co . to,00 «»* e»* 

the ©view..'CO v:lli.*v;lVy v:o-.»c-0 

-v.coc doreniar.o. ** 

or EcaaultoJ thc ec "'' a “ w • ^ lft cliarC c, *' jt 

concerned uits the in v *' c "■ undo3 

_ 4.V./* ^fondants 

do you - ir * tha ‘ . testimony here ctout 

Rcr.asihcr, there *• 

deceased? ^ t c }iar£e JO« r ‘<w 

. the nroducins cause o. 

that is not the P , ,. h vll u he 

r.'.e cause o. 

pur.chinc ar.d shcvinT* fl «d 

■P»."«“ 4 «W “ . a . r „. or *.» or «. 

n <. the *3 derendar.va 

.. . one or tnc..« . 

that o- • 3 . r the low. ““ 1 

, «.« not <o =WtMn 5 vn*.r w 

‘ t vo , „„ not conoid “ “ iS 

note *«• ‘-t to ■ • ^ (rc o . tlie3 cua« 

Killin'.. .«« s’” ?- n f mrllotms 

Of bavins aesaui is for 

. . TcjiCC 

y.fsAA lv hnr» OA JC-wC 
grievous bc-JiiN 

?0 u to determine. dcfcn dar.ts on trial. 

Ccntimen, yo^v. _ ■ ^ # doa# 

rnc facT^rthcy are both hcln G —‘J 

^ you =ust not consider the case i-i 

no t _ - aVC ' to BO alons on the 

ually os Scoinot * ^ lBdlvl **i trials 

theory that you l -avo &r _ d then as 
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to V. * ether. If you find that both defendants 
&ro evilly of manslaughter in the first decree beyond 
e reasonable doubt, eay ro, and find then guilty. 

If you have 3 reasonable doubt sb to their guilt, acquit 
then. if you have a rcar.onablo doubt regarding tho 


guilt of one or both ao to the charge of manslaughter, 
you will then proceed to detcrnlne whether or not you 
find then guilty beyond a reasonable doubt as to the 
charge of oor.ault in the occond dogrcc. 

I repeat, even though you havo two defendants 
here, you must return two separate and distinct ver¬ 
dicts. I charge you ngain, you have two separate and 
distinct crimen. 

Let r.e er.herfc upon you, gentlemen, wo maintain 
our courts in order that trials nay be fair. Nc 
maintain our courts go that every defendant charged 
with tho commission of a crime may have his day in 
court. Don't let oympathy, par.elon or prejudice play 
any part in your deliberations hero. Decide this 
case on tho basis of the oath tlint you took. Remem¬ 
ber the solemnity of the oath that was administered 


to you. Let your verdict, whatever It may be, reflect 
an honest, courageous consideration of the lav; In the 
caao and tho evjdcnco, free from, ctrlppcd of any con¬ 
sideration other then thoce considerations contained in 









cwj outlined in the oath that you tool*. ■ - 

Your vcrcict in thin car.o, which r.er.t to urr.r.- 
ir.oua, twelve or.e way or twelve the other, vill be, ( ! 

not guilty co to both or guilty ac to both on the j | 

Banolaugiitur charge if you ere oaticflod na to tho i 

A ! 

guilt of both beyond c rcaoonable doubt, or you say 
rind one defendant guilty of nanolaughver In the 
first degree end the other one r.ot guilty, but guilty 
of assault In the sccond.decrce. 11“ you find then • 

i 

guilty of nan slaughter, you vill rind then not guilty :• 

of coaault. If you find then not guilty of canclaughtcr, ( ' 

/'-? \ J ! 

you r.ay consider If you find then.guilty of assault < 

in tho second degreo. j 

* • 

jurors llunber 13 and 14, step aside for a recent. ; 

Are there esny requests or exccptlcr.n to the ! 


charge? 


KR. S'fEIMIAUS: Just one, your Honor. 

THE COL'.Yf: Cor.o up to tho bench, gcistlenscn. 


j (At the bench.) 

\ IT.. STEir.L.VJS: I except to so rcucli of. the Court's 

charge ac relates to the statement by La Frank that 
he saw Leroy kick the defendant. 

TILS COLV.T: My noses show that on cross-ex arsine tiers 

La Prank said he oaw Leroy kick the dcccaccd. 

KH. S'fSlIulAUC • I except to the; portion o. tr.c 









ch-uve, your Jionoi*. 


t thi r.’.c It would tc v;iro to 


( 


7 * 


i o 



check wish the nir.utea on it. 

THE COURT* I will otar.d on ny note?. 
j;r. pf.LCYGF.Rs On behalf of the defendant Jeal 
Smith, 1 have no exception, but II ask your Honor to 
charnc the Jury that the witnesses and tho defendants 
whose eaten were severed, Pred Sprinkler and Allen 
La Frank, are interested witnesses because of the 
interest they hove in the outcomo as to whether their 
pleas will bo reduced as the result of their tos- 
tinony in thin cape. 

THE COURT* Did you hear no charge that their 
testimony icu.-t be acrutinired with proat care? 

MR. rsLCYOER: 1 have an exception. 

THE COURT* Gentleman, I charged you pcnerally 
on the attempt to ascertain whether eny witness has. 
an interest in the ci-inia, to'the effect that such 
interest nay have motivated his testimony. . As to 
Sprinkler end Ia Frank, the two men who pleaded CT-Hty, 
you will consider whether you find them to be inter¬ 
ested witnesses, but I have already charged you, and 
I repeat, you aro to scrutinise their testimony with 
great caution. • 

MR. PELCYGEP.i 1 ask your Honor to charge tho 
Jury that if the Jury’ find that tho ovidonco is divided 







acquit the defendants. 

TH2 CCUCTi Gentlemen, i;-, . , „ 

-■• *'3q«Oj(.od 

■ ° 1 Ch2rCC yOU th2t * find the evince la 

equ^ly divided, one cldc indicatir. c c «u t cnd the 

other lnr.deer.ee, then the bu-den I-m k 

ccn bnc not been net 

of Proving the defendant* ruilty beyond a rcaeonable 

<,0 ‘ dbt# In that 0VCnt ' yo y trnnt acquit the defend- 

ants, end if you firn- r 

1 nr.d—i win co further—if yoa 

riM t!W **>“» «• t»o constructions 

the or, indicotlns w, cod the otter Innoecne., ’ 

you will similarly ncquit the doferdan‘o b- * 

• on '’ anvC tscauce there 

a.;ain the defendants have n ->* 

0 not been proved relit, beyond 

a reasonable doubt. 

TIfE CO'dnTs (cor.tlr.uin-) ctn'-i«- 

m-J Gtnwlencn, you nay c0 to 

lunch, and when you ca-% 

5 CCC3 back ' CO directly up to the 

Jury roon. 

(re, Jury Jo.-, t,, court boon, but refund lo . 
nedlotoly end the followlnj occurred:) 

™ C °™- ® cat Xd=>en. oy attention has been 

that insofar as the witness La r r= - „„ 

. ° ***•*•' 10 concerned, that 

ootlf.od that he saw the defendant Leroy Sprinkler 

r* "* • • X » told tbet X re. 

2- What ho testified to was that ho kicked Jesce 
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C.*oso--tkr.t he,dl,a Frmi: kicked Jesno Cross. I 
didn't want thnt to go by unnoticed, because I want 
to bo aboolutoly fair. That io why I had you brought 
•back. You will forgot vhat I oaid previously when 
I Bald that La Prank said he oaw Leroy kick CroDB. 

I was In error and I plead cullty to that. 

* You Isay no-.* go to lunch, 

(At 2:10 p.m. the Jury left the court room, to 
begin their deliberations following thoir return from 
lunch.) 

(At 7:10 p.ro, the Jury returned to tho court rooa: 

(Present: Tho Court, Mr. Levine, Mr. Pelcygcr, 

Kr. Stclnhnus, the defendant Sprinkler, the dofendant 
Smith.) 

. (Poll -called.) 

THE CLFRKj Gentlemen of the Jury; havo you agreed 
upon a verdict? If co, rise, Kr. Foreman. 

liow do you find as to the defendant Joel Smith? 

THE FOREMANi Guilty ao charged of manslaughter 
In the flr3t degree. 

THE CLERK: How do you find as to the defendant 
Loroy Sprinkler? 

THE FOREMAN: Guilty as charged—manslaughter 

In the first degrbe. 

KR. PELCYGERi Kay I have tho Jury polled, your 
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